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CURRENT TOPICS 


Damages and Liability for Tax 


As the law now stands, as a result of the decision of the 
House of Lords in British Transport Commission v. Gourley 
[1956] A.C. 185 and those cases in which this decision has 
been applied, where damages are awarded for loss of income 
which, if received, would have been taxable as income in the 
hands of the recipient, the gross amount of damages will be 
reduced to take account of the plaintiff’s tax liability. The 
Law Reform Committee were asked to consider this rule and 
in their Seventh Report (Cmnd. 501, H.M.S.O., 6d.), they 
have confessed that they were unable to reach agreement 
and, for the moment at least, that they have no recommenda- 
tions to make. They did, however, set out the different 
arguments which found favour with various of the members 
of the committee in the course of their deliberations. Three 
members (DoNovAN, J., Mr. R. J. PARKER and Professor 
E. C. S. WADE) were of the opinion that the present state of 
the law is unsatisfactory in principle, and one of the four 
reasons which they advanced in support of this view was that 
damages realty represent compensation for loss of earning 
capacity (the plaintiff's “ natural capital’’) and not loss of 
earnings. Mr. J. G. Foster, Q.C., M.P., Mr. GERALD 
GARDINER, Q.C., and Professor Sir Davin HuGHEs Parry,Q.C., 
maintained that the law should be the same as it was before 
Gourley’s case (see Billingham v. Hughes [1949] 1 K.B. 643), 
but that the damages should be taxable in the plaintiff's 
hands. They found a parallel recommendation in para. 246 
of the Final Report of the Royal Commission on the Taxation 
of Profits and Income (Cmd. 9474). The remaining nine 
members of the committee, including the chairman, 
Jenkins, L.J., took the view that, in the ordinary case, the 
present law “ gives full effect to the well-settled principle 
that damages for tort or breach of contract are intended to 
compensate the injured party for the loss that he has 
suffered.”’ That the defendant may well benefit under the 
existing law was not disputed, but they pointed out that the 
object of awarding damages is to compensate the plaintiff, 
not punish the defendant. It was recognised that in some 
cases the task of assessing the amount of the plaintiff's 
liability to tax will prove to be difficult and involve 
considerable labour and expense but, as the House of Lords 
held in Gourley’s case, mathematical accuracy is not required. 
In any case, those members of the committee who believed 
the present law to be equitable agreed with the Council of 
The Law Society that the difficulties are not so grave as to 
justify a departure from these principles. However, The 
Law Society’s suggestion that, in order to reduce the difficulties 
of assessment and to remove the burden from the trial judge, 
the amount of tax liability should be settled in chambers by 
an assessor, who would possibly possess accountancy 
qualifications, was not accepted. 
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A Further Illustration 


In view of this report it is now very unlikely that legislation 
will be introduced in the near future to amend this aspect of 
the law relating to damages, a fact which does not give us 
cause for great concern. It is, therefore, important to note 
a further illustration of the extent of the existing law. In 
Spencer v. Macmillan’s Trustees [1958] S.L.T. 39, which 
was recently before the Second Division of the Court of 
Session, it appeared that an agent, acting on behalf of himself 
and undisclosed principals, contracted to purchase the share 
capital of a limited company. The sellers broke this contract 
and when the agent sued to recover as damages the difference 
between the contract price and the value of the shares at the 
date of the breach of contract, they averred that as the 
agent and his principals were carrying on a trade and earning 
profits by such transactions, the sum sued for represented 
earnings which would have been taxable in their hands and, 
applying the principles laid down by the House of Lords in 
Gourley’s case and West Suffolk County Council v. W. Wrought, 
Lid. |1957\ A.C. 403, the amount awarded as damages should 
be reduced by the amount of tax which the agent and his 
principals would have been liable to pay on the profits of the 
transaction. The court did not accept this view, as what 
was claimed by the injured party was not a payment which 
was in effect a surrogatum for earnings which would have 
been subject to tax. In the words of the Lord Justice-Clerk 
(fHoMSON): “‘ What the [agent] lost was a valuable asset 

. What he gets is the equivalent in cash of what the asset 
would have been worth to him had he got it at the time when 
he contracted to get it.” His lordship thought that it was 
just playing with the word “ profit” to describe as earnings 
the sum representing the increased capital value and for this 
reason the case was not within the scope of the principles 
enunciated in Gourley’s case. 


Sitting on Saturday 


AN article in the current issue of the Law Society's Gazette 
by Mr. E. RonALD HorsMAN entitled “ Saturday Sittings in 
Magistrates’ Courts ”’ will attract considerable sympathy from 
solicitors whose work frequently takes them to these courts. 
The writer, who is Clerk to the Scarborough Borough Justices, 
believes that the practice of holding magistrates’ courts on 
Saturday is condemned by the vast majority of members of 
both branches of the profession. Solicitors, he maintains, wish 
to hold themselves available on Saturday mornings to meet 
clients who find that other business affairs make it impossible 
for them to attend an interview at any other time, and because 
it is their own half-day, solicitors ‘‘ do not Gesire to be kept 
until noon, late afternoon or even early evening in some cases, 
representing their clients in the magistrates’ court.” The 
advantage of the abolition of regular Saturday sittings to 
the clerk and his staff, probation officers, prison warders, 
social workers and representatives of the Press is obvious, 
and Mr. Horsman argues that it would also be most acceptable 
to the police as more police officers would then be available 
to regulate the heavy traffic on the roads which they are called 
upon to control on that day. He suggests three possible 
remedies : magistrates should consider the selection of the 
most convenient weekday as the regular court day, ensure 
that the only cases which are heard on Saturdays are those 
where a plea of guilty may be accepted in the absence of the 
defendant, or arrange for a sufficient number of courts to sit 
to enable the work to be completed by mid-day. Each bench 
of magistrates determines when it will hold its regular sittings. 
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The convenience of the magistrates themselves must not, of 
course, be overlooked when submitting proposals of this kind, 
but we do agree that many solicitors would be pleased if, 
wherever possible, they decide to avoid sitting regularly on 
Saturdays or to adopt one or other of the two further 
alternative remedies suggested by Mr. Horsman. 


Hand Signals 


Ar first sight it may have been a little surprising to read 
the recent statement by Nottingham magistrates, in a case 
of careless driving, that motorists are under no legal obligation 
to give hand signals when they are driving. The Highway 
Code requires a driver to give signals of his intentions 
“ correctly, clearly and in good time,” but s. 45 (4) of the Koad 
Traffic Act, 1930, enacts that: ‘‘ A failure on the part of 
any person to observe any provision of the highway code 
shall not of itself render that person liable to criminal pro- 
ceedings of any kind, but such failure may in any proceedings 
(whether civil or criminal, and including proceedings for an 
offence under this Act) be relied upon by any party to the 
proceedings as tending to establish or to negative any liability 
which is in question in those proceedings.” In Simpson v. 
Peat {1952} 1 All E.R. 447, Lorp Gopparp, C.J., held that 
where a charge is preferred under s. 12 (1) of the Act of 1930 
of having driven a car on a road without due care and 
attention or without reasonable consideration for other 
persons using the road, the test, a question of fact in each 
case, is: ‘‘ Was the defendant exercising that degree of care 
and attention that a reasonable and prudent driver would 
exercise in the circumstances ?’”’ Observance of the Highway 
Code by another motorist or by the accused is evidence as 
to whether the defendant in fact exercised that degree of 
care and attention. 


Useful Literature 


THE Ministry of Housing and Local Government has often 
received commendation for the publication of booklets 
explaining in simple terms the respective positions of property 
owners and tenants under new legislation. Their latest 
leaflet explains the Landlord and Tenant (Temporary 
Provisions) Act, 1958, and may be obtained free of charge 
from local authofities, Citizens’ Advice Bureaux and other 
interested organisations. This publication is as clear and 
concise as its predecessors, and in view of the importance of 
the Act and the fact that the standstill period for the rents 
of houses decontrolled under the provisions of the Rer.t Act, 
1957, comes to an end on 6th October of this year, it will be 
of great service to many people. Where notice has been 
served a careful study of this document by both landlord 
and tenant may well, as Mr. BRookE hopes, lead them to 
‘ consider in the light of it whether they cannot now make a 
further effort to reach agreement on a new tenancy.” While 
warmly welcoming ‘‘ The New Landlord and Tenant Act,” 
as this booklet is called, we were interested to read that 
Mr. D. Houcuton, M.P., in an article in Which ?, the 
quarterly guide issued by the Association for Consumer 
Research, contends that tax relief in respect of such matters 
as repairs, decorations and fire insurance is claimed by less 
than 5 per cent. of those who own houses and are entitled to 
relief on these grounds. Could it be that there is room for an 
official publication in simple and straightforward language 
bearing the title “‘ Your House and Your Income Tax ” or is 
it merely that an existing publication is in need of wider 
distribution ? 
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TRICKS OF THE HIRE-PURCHASE TRADE 


AccOUNTANTS and lawyers have for many years been con- 
ducting a running “ war’’ with the Inland Revenue over 
methods of legally avoiding the incidence of income tax and 
estate duty. Each year the Finance Act attempts to block up 
the legal loopholes which have been exposed by the stratagems 
of the previous twelve months, but as soon as one gap has been 
closed another is discovered in the imposing edifice of the 
taxation statutes. A somewhat similar situation has grown up 
in the past two years in regard to the hire purchase regulations, 
and the stringency with which the law is now enforced is well 
illustrated by the recent case of R. v. St. Margarets Trust, 
Ltd. [1958] 1 W.L.R. 522; ante, p. 348. 


One of the methods which the Government chose to adopt 
in imposing the credit squeeze was to limit the amount of 
credit which could be made available to persons who wished to 
obtain on hire purchase terms certain types of consumer goods. 
This was done by raising the amount of initial deposit required 
on such goods to a fairly large percentage of the total cash 
price of the goods. The initial deposit at present required in 
respect of radios and television sets is 50 per cent. ; for motor 
cars it is 334 per cent., and for more practical household 
items such as cookers and furniture, 20 per cent. If, however, 
the whole of the purchase price is to be paid under a credit sale 
agreement by equal instalments over a period of less than 
nine months, then no deposit is required—but in such circum- 
stances the customer only has credit made available for a 
considerably shorter period than that usually taken in the 
ordinary hire purchase agreement, viz., up to twenty-four 
months. The purpose of the regulations to prevent large 
credits being given over long periods is thus still fulfilled. 


Many retailers found, however, that it became almost 
impossible to dispose of such items as television sets because 
the initial deposit was so high, and various devices were tried 
in an attempt to overcome this difficulty. One such device was 
to hire or rent the goods to a customer, together with a 
provision for free services and maintenance. The property in 
the goods would never pass to the customer, but, on the other 
hand, his weekly rental charge would be comparatively low, 
and no deposit would be necessary. The success of this device 
was rather diminished after the passing of the Control of 
Hiring Order, 1956 (S.I. 1956 No. 179, as amended), which 
required that, in hiring agreements of less than nine months, 
the whole of the rental charges had to be paid in advance, or 
if the agreement was for a longer period, then the first nine 
months’ rental had to be paid beforehand. In practice, of 
course, nine months’ rental corresponded roughly with the 
initial deposit, and had the same financial effect. 


“Loan ” of deposit 


Thereafter a fresh expedient was tried, whereby the initial 
deposit was “‘ loaned” to the customer by the retailer or 
manufacturer. The legality of such an arrangement was tested 
in the courts in the case of R. v. Lloyds Retailers, Ltd., and 
Beethoven Electric Equipment, Ltd. [1957] Cr. L.R. 114, 
but the defendants were acquitted. The defendants were 
charged with hiring a television set to a customer without 
obtaining from him actual payment of the necessary initial 
deposit (in this case, nine months’ advance rental), contrary 
to the Control of Hiring Order, 1956. The arrangement was 
that the manufacturers (the second defendants) would make 
available an interest-free loan to the customer, who would then 
pay it to the retailers (the first defendants) by way of deposit, 


2 


In fact, the loans were paid direct from the manufacturer to 
the retailer, and were repaid by instalments collected from 
the customer by the retailer as agent for the manufacturer. 
Evidence was called by the defence to show that the book- 
keeping entries were not fictitious and that moneys by way of 
advanced payments loaned to the customer had in fact been 
paid into the retailer’s normal trading account. Jones, J., 
asked the jury to decide whether this was a genuine payment 
or merely a device to get round the order. The jury found the 
defendants not guilty. 

After the Crown’s failure to secure a conviction, it became 
at once apparent that there was a loophole in the law. Within 
four months of that decision Parliament had approved the 
Control of Hiring Order, 1957, and the Hire Purchase and Credit 
Sale Agreements (Control) Order, 1957. The first provided 
that if, in relation to an agreement to let goods on hire, to 
enable the initial payment to be made, money is borrowed or 
otherwise acquired under or as a result of an arrangement or an 
agreement to which any of the following are parties, viz., the 
manufacturer, the wholesale supplier, or the retailer, then 
such an arrangement is a contravention of the order. The 
second order made a similar provision in relation to hire 
purchase and credit sale agreements. 

The effect of these orders is to make it illegal for a retailer, 
whether he contemplates doing business by way of hiring, 
hire purchase or credit sale, to be a party to any arrangement 
whereby his prospective customer is provided with money on 
loan to make the initial payments or deposits required. 


Position of finance companies 


There is, of course, nothing to stop a customer from paying 
the initial deposit by means of a loan privately arranged from 
a moneylender, or by an overdraft at the bank, but the 
moneylender would look for some security, tangible or other- 
wise, and the present policy of the banks regarding overdrafts 
is one of credit restriction generally. It appears, moreover, 
that an independent finance company may, in certain circum- 
stances, be guilty of contravening the hire purchase regulations 
if it makes a loan to a customer, and part of that loan is 
used to pay the initial deposit. These circumstances 
commonly occur where a company is engaged in financing the 
hire purchase of, say, motor cars, and the usual arrangement 
is made whereby the ownership of the car is taken by the 
company, but possession is given to the customer, who repays 
the finance company by instalments. In such a case, the 
finance company is bound to ensure that the appropriate 
deposit is paid by the customer. 

Even where the company acts innocently and in good faith, 
the company may be convicted. This is illustrated by the 
recent case referred to, R. v. St. Margarets Trust, Ltd., where a 
finance company was charged with disposing of a motor car 
without seeing that the appropriate deposit (in this case, 
50 per cent.) had been paid, contrary to the Hire Purchase and 
Credit Sale Order, 1956. The company had “ disposed ”’ of the 
car in the manner outlined, by purchasing it on behalf of 
a customer from a motor car retailer, and allowing the 
customer to have possession of it. What happened was that 
the motor car retailer accepted less than the required deposit 
for the sale of the car on hire purchase terms. A falsely 
inflated cash price was inserted in the agreement, as a result 
of which the finance company advanced a higher sum than 
it would otherwise have done had it known the true cash 
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price. The excess over the true cash price was used by the 
retailer to make up the deficiency between the deposit which 
should have been paid and the deposit which was actually 
paid. The finance company was quite unaware that the proper 
deposit had not been paid by the customer, but it was 
nevertheless convicted, and the conviction was sustained on 
appeal. 
An absolute prohibition 


This decision illustrates the stringency with which the hire 
purchase regulations are now interpreted by the courts. The 
Court of Criminal Appeal took the view that the prohibition 
against disposing of goods to which the order related without 
obtaining the necessary deposit was an absolute one, and that 
mens rea was not required. The attitude of the court towards 
the economic purposes behind the order shows that they felt 
that any contravention of the order would be a serious offence. 
‘The object of the order,” said Donovan, J., in giving the 
judgment of the court, “ was to help to defend the currency 
against the peril of inflation which, if unchecked, would bring 
disaster upon the country. There is no need to elaborate this. 
The present generation has witnessed the collapse of the 
currency in other countries and the consequent chaos, misery 
and widespread ruin. It would not be at all surprising if 
Parliament, determined to prevent similar calamities here, 
enacted measures which it intended to be absolute prohibition 
of acts which might increase the risk in however small a degree. 
Indeed, that would be the natural expectation. There would 
be little point in enacting that no one should breach the 
defences against a flood, and at the same time excusing anyone 
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who did it innocently.”” For these reasons, the court felt that 
the prohibition in the order should receive a literal construction, 


Decisions under parallel orders 


The statutory regulations which at present control hiring 
and hire purchase agreements run in two parallel series, one 
of which controls hiring agreements, while the other controls 
hire purchase and credit sale agreements. The most recent 
order which imposes control on the disposal and possession of 
goods under hiring agreements is the Control of Hiring Order, 
1957 (S.I. 1957 No. 431). This supersedes the earlier order, 
S.I. 1956 No. 179, as amended. The most recent order which 
controls hire purchase and credit sale agreements is the Hire 
Purchase and Credit Sales Agreements (Control) Order, 1957 
(S.I. 1957 No. 430, as amended slightly by S.I. 1957 No. 900). 
This supersedes the earlier order, S.I. 1956 No. 180, as 
amended. 

It will be appreciated that in the case of Lloyds Retailers, 
Ltd., the charge was brought under a Control of Hiring Order, 
while in the case of R. v. St. Margarets Trust, Ltd., the charge 
was brought under a Hire Purchase and Credit Sales Order. 
Both series of orders, however, have a similar purpose to 
control as part of the credit squeeze the amount of credit 
which can be made available to purchasers of certain types of 
consumer goods. Both orders contain many similar or 
identical provisions, and both orders were given statutory 
effect on the same day in 1956 and 1957. It must therefore be 
assumed that any decision interpreting a question arising 
under one series of orders will apply to determine a similar 
question arising under the other series of orders. N. G. 


THE FIRST OFFENDERS ACT, 1958 


Tuts Act came into operation on 7th August, 1958, and applies 
only to magistrates’ courts. As quarter sessions when 
hearing an appeal against a conviction or sentence by a 
magistrates’ court have, it seems, only the powers of magis- 
trates, the new Act will affect such appeals also. It provides 
that magistrates, when considering what sentence to pass 
upon a first offender aged twenty-one or over, shall not send 
him to prison unless of opinion that no other method of dealing 
with him is appropriate and, for the purpose of so deciding, 
the court shall obtain and consider information about the 
circumstances and shall take into account any information 
before the court relevant to his character and mental condition. 
Like restrictions were imposed on all courts in respect of 
offenders under twenty-one, whether or not first offenders, 
by the Criminal Justice Act, 1948, s. 17 (2), and that section is 
not affected by the new Act. In construing s. 17 (2), courts 
seem generally to have felt themselves able to imprison youths 
when they have committed grave offences, the gravity of the 
offence in itself showing that no other method of dealing 
with the offender is appropriate. The term “ first offender ”’ 
in the new Act means any person who has not, since attaining 
the age of seventeen, been convicted of any offence punishable 
with imprisonment. Findings of guilt as a juvenile will not 
therefore be reckoned as previous convictions for the purposes 
of the Act. 


Some points of interpretation 
Section 1 (3) of the First Offenders Act provides that 
probation orders and orders of absolute or conditional 
discharge shall be reckoned as previous convictions for the 
purposes of the Act; s. 12 (2) of the Criminal Justice Act, 


1948, would otherwise require them to be disregarded. The 
new Act does not restrict the powers of magistrates to commit 
any person to prison for non-payment of a fine ; although it 
does not expressly provide so, it restricts their power to 
“pass sentence of imprisonment’ and by the Magistrates’ 
Courts Act, 1952, s. 126 (1), ‘‘ sentence’ does not include a 
committal in default of payment of any sum of money. The 
new Act in no way restricts the power of magistrates to send 
a youth to a detention centre, but it will have to be taken 
into account when an adult offender who has driven a motor 
vehicle whilst disqualified is before the court. Normally, 
such an offender must be sent to prison unless there are 
special circumstances (Lines v. Hersom |1951} 2 K.B. 682), 
but it was held in Davidson-Houston v. Lanning [1955 
1 W.L.R. 858 that magistrates must not ignore s. 17 (2) of 
the Criminal Justice Act, 1948, when the offender is under 
twenty-one ; he accordingly may escape imprisonment. It 
is submitted that the new Act likewise overrides the principle in 
Lines v. Hersom, supra, where the offender is a “‘ first offender < 
as above defined. It is doubtful if the previous conviction 
to qualify an offender for imprisonment in any case need be 
strictly proved ; it will presumably suffice if the defendant 
admits it. Some offences, of course, e.g., careless driving of a 
motor vehicle, carry imprisonment only on second conviction, 
so it would seem that an offender convicted of theft would be 
outside the protection of the First Offenders Act only if he 
had two previous convictions for careless driving. Also, it 
would seem, on a second conviction for careless driving, the 
new Act will protect him against imprisonment unless there 
is no other way of dealing with him. C= WwW, 
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NO DAMAGES 


In giving judgment for the defendant on a preliminary point 
of law, that an action for damages will not lie at the suit of 
a person alleged to have been damnified by false evidence 
given against him, the Lord Chief Justice to a large extent 
relied on Watson v. M’Ewan {1905] A.C. 480, where (at p. 486) 
Lord Halsbury said : “It is settled law and cannot be doubted 
the remedy against a witness who has given evidence which is 
false and injurious to another is to indict him for perjury ; 
but for very obvious reasons the conduct of legal procedure 
by courts of justice, with the necessity of compelling witnesses 
to attend, involves as one of the necessities of the adminis- 
tration of justice the immunity of witnesses from actions being 
brought against them in respect of the evidence they have 
given. So far, the matter, I think, is too plain for argument ”’ 
(The Times, 24th July, 1958). 

Is it then the position that the law bargains with the compul- 
sive witness and says in effect : we compel you to come but 
because you come against your will no one can make a claim 
against you in respect of the evidence? If so, it is not a 
bargain to be proud of notwithstanding that there is a proviso 
to the effect that he may be indicted for perjury. It seems 
odd that a man can be made liable civilly for negligence and 
criminally, too, if the negligence is gross, yet for a deliberate 
act of falsehood in a court of law he is relieved of civil liability 
as the price of getting his false and misleading statements on 
oath. 

In practice indictments for perjury are rare mainly because 
of the difficulty of proving that a particular statement made 
by a witness was to his knowledge false. From this it is 
reasonable to assume that if perjury were civilly actionable 
it would not cause an appreciable lengthening of the civil 
cause list. 

A historical background 


Apart from the quoted authority, arguments based on the 
fact that this type of action had been tried out centuries ago 
unsuccessfully, and that since then no such action had been 
allowed, were advanced. A case of Damport v. Sympson 
(1596), Cro. Eliz. 520, records that the court refused an 
action for want of a precedent. The Lord Chief Justice 
interposed at the citation of this case (as reported) pointing 
out that prior to that time perjury had not been an offence : 
that it was the Star Chamber that took it upon itself to punish 
perjury—one of the few good things that it did. 

For the plaintiff it was pointed out that in Coke’s Institutes, 
Pt. III, c. 74, it was stated that a civil action could have been 
brought in the Star Chamber for damages ; other authorities 
were quoted including Skelhorn v. Harrison (1597), Cro. Eliz. 
714, which was an action on the case relating to bailors. At 
the mention of these bailors the Lord Chief Justice quoted 
from the ‘‘ Pickwick Papers”’ referring to the incidents when 
Mr. Pickwick was arrested on a warrant after losing the 
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FOR PERJURY 


action brought against him by Mrs. Bardell. He chose to 
go to the Fleet Prison after his attorney had described the 
attractions of the various prisons from which he might make 
his selection and after further arranging the proper timing 
so that a habeas corpus could be applied for when there was 
a judge in chambers ; and after Mr. Pickwick had arranged 
to have a chop before leaving. 

There is a description of his arrival at Serjeant’s Inn when 
he sees what turn out to be two “ men of straw’”’ (as the 
Lord Chief Justice describes them, though Dickens does not 
mention this description nor that they usually had straws in 
their mouths). One of them followed Pickwick and in due 
course Perker, his attorney, explains that the man was 
“a bail.” 

“ “Yes, my dear sir, half a dozen of ’em here. Bail you to 
any amount, and only charge half a crown. Curious trade, 
isn’t it ?’ said Perker, regaling himself with a pinch of snuff. 

“What! Am I to understand that these men earn a 
livelihood by waiting about here to perjure themselves before 
the judges of the land at the rate of half-crown a crime?’ 
exclaimed Mr. Pickwick, quite aghast at the disclosure. 

‘Why, I don’t exactly know about the perjury, my dear 
sir,’ replied the little gentleman. ‘ Harsh word, my dear sir, 
very harsh word indeed. It’s a legal fiction, my dear sir, 
nothing more.’ Saying which, the attorney shrugged his 
shoulders, smiled, took a second pinch of snuff, and led the 
way into the office of the judge’s clerk.” 


A wrong without a remedy ? 


Harsh word indeed, and yet no civil action by way of 
remedy in cases which are in no sense concerned with legal 
fictions ! 

Novelty is not normally a defence and it would be wrong 
to say that there were no grounds of justice as a basis for the 
action. Lord Halsbury’s remarks quoted above if closely 
examined will be seen to be in somewhat loose language ; the 
“immunity of witnesses from actions being brought against 
them in respect of the evidence they have given ” could well 
apply on the basis that the evidence must have been believed 
by the witness to be the truth and an exception could well be 
carved out for perjurers. But the defence was not purely 
based on novelty: it was based on the proposition that this 
type of action had been tried out before (albeit so long ago 
as not to be necessarily a guide to modern thought on the 
problem) and those old actions had failed. 

And so it is that one of the very foundations of the judicial 
and other processes—the oath, a vital matter in Anglo-Saxon 
procedure ; an essential everyday authentication of declara- 
tions, affidavits and the like—may be broken without incurring 
any civil liability. Is the law not sometimes tied too close 
to history ? L. W. M. 





Mr. JoHN DENNIS BERRYMAN, deputy chief clerk at Thames 
Magistrates’ Court, London, has been appointed magistrates’ 
clerk for the Nuneaton and Atherstone petty sessional divisions 
in succession to Mr. G. S. Gibbons. 


Mr. GILBERT FRANK LESLIE has been appointed Recorder of 
the Borough of Pontefract. 


Mr. ALAN STEWART ORR, O.B.E., has been appointed Recorder 
of the Borough of New Windsor. 

Mr. ERNEST BERNARD SIMMONS, Puisne Judge, Mauritius, has 
been appointed to be a Puisne Judge of Tanganyika. 

Mr. J. Gwyn Tuomas, Rhos, Wrexham, North Wales, has 
been appointed clerk and solicitor to Sidmouth Council, Devon. 
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LIMITS OF VENDOR’S TRUSTEESHIP 


“CONSTRUCTIVE trusts? This is where I go out and the 
Dons come in.”’ 

But constructive trusts cannot be glibly dismissed quite 
like that. They may confront the practitioner as easily as they 
tease the student. Everyone knows that a vendor is a trustee 
for the purchaser of a property contracted to be sold,but it can 
be a rude shock to find that that principle is stretched to a 
claim that the vendor is a constructive trustee for something 
which he thought safely his own. 

The fate of the Alhambra Palace of Victorian Leicester 
Square ultimately caused Lord Cairns to summarise the 
position in the old but venerated case of Shaw v. Foster 
(1872), L.R. 5 H.L. 321: ‘“ The vendor was a trustee of the 
property for the purchaser; ... the vendor . . . was not a 
mere dormant trustee, he was a trustee having a personal and 
substantial interest in the property and a right to protect that 
interest and an active right to assert that interest if anything 
should be done in derogation of it. The relation of trustee and 
cestut que trust subsisted but subsisted subject to the paramount 
right of the vendor and trustee to protect his own interest as 
vendor of the property.”’ 

Now in the recent case of Re Hamilton-Snowball’s Conveyance 

1958] 2 W.L.R. 951; anle, p. 401, the court had to decide 
how far this trust goes ; what the vendor may take and what 
he must leave. The facts, mercifully enough for a Chancery 
case, are simple. The property in question was 77 Glendale 
Avenue, Edgware, an ordinary home in the suburban borough 
of Hendon, and early in 1956 it was still requisitioned by the 
local council and occupied by one, Hamilton-Snowball, who 
bought the property for £2,100. Picturesquely named perhaps, 
Hamilton-Snowball was no simpleton and, knowing that when 
a requisitioned property is sold to its occupier it follows that 
it will shortly be derequisitioned, he sold it, within a few 
hours, to a sub-purchaser for £3,350. Later the council 
derequisitioned the property and finally the sale to the 
sub-purchaser was completed. 

The Compensation (Defence) Act, 1939, states that com- 
pensation moneys on derequisition are payable to “ the person 
who is then the owner of the land,” and he is defined as the 


person who is receiving the rack-rent of the land or who would 
be entitled to do so if it was so let. This clearly was Hamilton- 
Snowball, but the purchaser maintained that he was merely a 
constructive trustee of that money for him. 

At first sight the purchaser’s claim seems a good one. The 
compensation moneys were paid between sale and completion ; 
they were paid to the vendor as the owner of the property and 
not through some personal contract or connection ; surely it is 
only fair that he should pass the benefit of the compensation 
on to the real owner; after all, he no longer has any real 
interest in the property being repaired. Perhaps the vendor is a 
qualified trustee only and the trust is subject to his paramount 
interest in protecting his interest in the property should the 
sale go off, but now the sale had been completed the reason 
for the qualification had disappeared and the trust, now 
completed, related back to the date of the contract. The case of 
Rayner v. Preston (1881), 18 Ch. D. 1, may seem to go against 
the purchaser (it was that case that held that insurance 
moneys payable to the vendor, at least at common law, are 
not to be held in trust for the purchaser), but these moneys 
were payable under an independent contract ; the compensa- 
tion moneys were payable to Hamilton-Snowball qua owner 
and came to him as the legal owner of the property, exactly 
where Rayner v. Preston differed. 

Why then did Upjohn, J., reach the opposite conclusion ? 
His reasons are concise and quite definite. No academic 
hesitation cloaks this constructive trust. The principle is 
clear and Upjohn, J., only had to invoke the principle laid 
down in Re Lyne-Stephens’ and Scott-Miller’s Contract [1920 
1 Ch. 472. A vendor is a trustee of the property for a purchaser 
but only of what has been sold. He is not a trustee of any 
additional benefit which may crop up between sale and 
completion if it has not already been contracted to be sold. 
Whether the moneys (or for that matter, anything else) come 
to the vendor as legal owner of the property or through an 
independent contract is immaterial ; the question is whether or 
not they are sold to the purchaser. If they were, they go to 
him ; if not, like any other part of the property which is not 
covered by the sale particulars, they remain the vendor’s. 

GW. DB. ?. 


“THE SOLICITORS’ JOURNAL,” 14th AUGUST, 1858 


Lorp KINGSDOWN is now not at all remembered but this is what 
THE SoLiciTors’ JOURNAL wrote of him on the 14th August, 1858, 
after he received his peerage : “‘ For some years past the country 
has had the advantage of Lord Kingsdown’s presence in the 
Judicial Committee of the Privy Council. Sitting in that tribunal 
he sustained . the brilliant reputation which he had gained 
as a lawyer in the courts of equity. Without that narrow 
technicality which characterised his great rival Lord St. Leonards, 
he exhibited an amount of legal knowledge, a power of grasping 
legal principles, and a clear vigour of diction, which place him 
in the ranks of the first English judges . . . The cases brought 
before the Privy Council require something more than a knowledge 
of mere municipal law. Neither Coke upon Littleton, nor the 
decisions of Lord Eldon will serve the purpose of a judge of that 
tribunal. The Judicial Committee is the court of appeal from 


The following programme is arranged for the Sovicirors’ 
ARTICLED CLERKS’ Society : September 12th: Visit to a com- 
mercial television programme. For details, contact without 
delay Brian Burrett, at HOLborn 0874. 17th: New members’ 
evening. At The Law Society’s Hall, 6.30 p.m. for 7 p.m. 


every quarter of the globe and rightly to determine the appeals 
that come before them requires a knowledge of almost every 
system of law which prevails throughout the civilised world. 
The judge who attempts to grapple with the questions ventilated 
there must be more than a mere technical lawyer. He must be 
profoundly versed in the principles which lie at the root of all 
laws; in short, he must be a scientific jurist. The law of the 
Hindoos and the Mohometans, the civil law of the Romans, 
international, ecclesiastical and marine law must all be under- 
stood and applied. The events of the last five years have given 
ample scope for the jurisdiction of the Privy Council. The 
disputes arising out of the Gorham and Belgravian controversies, 
the prize questions arising out of the Baltic blockade and the 
Russian war have required for their settlement . . . the clearest 
judgment and the most accurate knowledge of law.” 


23rd: Swimming party. Meet at the Dolphin Swimming Pool, 
Victoria, or telephone Brian Burrett at his office, HOLborn 0874, 
for further details. 30th: Hat debate. At The Law Society's 
Hall, at 6.30 p.m. October 8th: It has been provisionally 
arranged to hold the society’s autumn dance. 
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Landlord and Tenant Notebook 


CONDITIONAL INTENTION 


Espresso Coffee Machine Co., Ltd. v. Guardian Assurance Co., 
Lid. [1958] 1 W.L.R. 900; fost, p. 601, is another addition to 
the ever growing number of authorities interpreting the words 
“on the termination of the current tenancy the landlord intends 
to occupy the holding for the purposes of.” The applicants 
had taken, at the end of 1955, an assignment of the residue of 
a five and a quarter years’ lease granted in 1952, expiring 
24th March, 1958. They had been trying to get a longer 
term ever since they had moved in; and on 24th September, 
1957, they served on the landlords a request under s. 26 of the 
Landlord and Tenant Act, 1954, for a new tenancy ; to which 
the landlords replied by a counter-notice under s. 26 (6) dated 
17th October, 1957, in which they notified the applicants of 
their opposition in these terms: “ . on the determination 
of the current tenancy we intend to occupy the premises for 
the purposes of a business to be carried on by us therein.” 

It would be interesting to know—though the point would 
be an academic one—whether the notice said “we will 
oppose . . or ‘we shall oppose’’; the former, it was 
submitted in the “‘ Notebook ” of 12th April last (ante, p. 263), 
according with the views of Lord Denning, the latter with 
the views of Lord Simonds, in Betty’s Cafés, Ltd. v. Phillips 
Furnishing Stores, Ltd. [1958) 2 W.L.R. 513; ante, p. 228 
(H.L.). But as Harman, J., found that at time of the noti- 
fication the respondents undoubtedly intended to occupy the 
premises for the purposes of their business, the question 
did not arise. 

Later in the year 1957 or early in 1958, the respondents (as 
was revealed in an affidavit sworn by their deputy general 
manager), negotiated “ with a view to seeing on what terms 
such a tenancy might be offered,” with a building society who 
were putting up a new building a short distance away (replac- 
ing, I believe, offices which were destroyed by enemy action, 
and not just showing that a building society can build). But 
the respondents’ board of directors passed in March, 1958, 
resolutions that in the event of their obtaining possession 
of the premises held by the applicants they would adapt 
those premises and transfer their branch to them, and another 
authorising counsel to give an undertaking either to the court 
or to the applicants that they would act accordingly. This 
step was, of course, based on the group of decisions discussed 
by my colleague H.N.B. in articles on “ Proving a 
Company’s Intention ’’ in our issues of 22nd September and 
24th November, 1956 (100 Sor. J. 695 and 851). But the 
applicants seized upon the information supplied by the 
affidavit and contended that the requirements of s. 30 (1) (g) 
were not satisfied. 


” 


Settled intention 


One might expect a concern bearing the name borne by 
the respondents to be alive to the existence of contingencies 
and the value of a second string: insurance depends on the 
former, and a guardian is an example of the latter. But 
what the applicants argued was that the intention was, or 
had become, “ unsettled.”’ 

The proposition that the intention must be a settled one 
first appeared in Fisher v. Taylors Furnishing Stores, Ltd. 
1956] 2 Q.B. 78 (C.A.), in connection with the kindred 
requirements of intention to reconstruct (para. (f)): “... the 
court must be satisfied that the intention is genuine and not 


colourable ; that it is a firm and settled intention, not likely 
to be changed ’”’ (Denning, L.J.). This was adopted and 
applied in Reohorn v. Barry Corporation [1956] 1 W.L.R. 845 
(C.A.), in Fleet Electrics, Ltd. v. Jacey, Ltd. [1956] 1 W.L.R. 
1027 (C.A.), and in Craddock v. Hampshire County Council 
[1958] 1 W.L.R. 202, ante, p. 137 (C.A.). The adjectives 
“good ”’ and “ honest ’’ were introduced in Betty's Cafés, Ltd. 
v. Phillips Furnishing Stores, Ltd., supra ; but Lord Denning, 
who used them, was characterising the intention which he 
considered must exist at the time when opposition is notified, 
and not that existing at the time of the hearing. 

“Other judges’ synonyms do 
not bind their brother judges. What I have to find is an 
intention. I shall use some epithets of my own. It must be 
an honest intention, it must be a present intention, and it 
must be a real intention.”” And the applicants’ argument was 
rejected accordingly. 


Harman, J.’s view was: 


Alternative prospects 

Was it absolutely necessary, in order to arrive at the 
decision reached, to reject, expressly or by implication, the 
synonym or epithet “settled ’’ ? Examining the facts of the 
case, one finds that at the time of the resolution (to occupy 
the premises) the possibility of obtaining a lease of the other 
premises had already been raised; then, and apparently 
at the time of the hearing, the respondents “ had their eye 
on ”’ those possible premises. That a genuine, not colourable, 
firm and settled intention can become unsettled is, of course, 
well known: Act II, Scene III of Shakespeare’s ‘“‘ Romeo 
and Juliet” gives us a vivid illustration of such a change, 
and the Divorce Court would go out of business if ever settled 
intentions became incapable of disturbance. But the sug- 
gestion that landlords by entering into negotiations for other 
premises ceased to possess a settled intention to occupy 
premises claimed might, I submit, have been rejected rather 
than re-phrased. 


The undertakings . 


Considerable importance was attached to the undertakings 
which, guided no doubt, as I have observed, by Betty’s 
Cafés, Ltd. v. Phillips Furnishing Stores, Ltd., the land- 
lords offered to the court and to the tenants ; and it should 
be noted that Harman, J., did not treat the mere making of 
such an offer as conclusive. Reference was made to an 
unreported case, Lennox v. Bell, in which a landlord had made 
a similar offer, which the county court judge had declined to 
accept because he considered that she would not be able to 
perform it and also that it was due to spite. In Espresso Coffee 
Machine Co., Ltd. v. Guardian Assurance Co., Harman, J.’s 
“Tt is not the sort of company whose undertakings in a 
suitable case the court would hesitate to accept. It is not 
suggested that it could not carry out the undertaking ”’ 
appears to be an essential part of the judgment; and the 
learned judge went on to say that even if the respondents 
got the lease of the other premises they had undertaken to 
move into the premises of which the applicants wanted a 
new tenancy. 

Then, a little later, Harman, J., said: “It has not got 
to prove that it will have the intention of occupying No. 227 
[the subject of the application] next year or in six months’ 
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time. The date that is relevant is here and now, and the 
intention seems to me to be present here and now.” Which 
reminds us that Denning, L.J. (as he then was), pointed out 
in Reohorn v. Barry Corporation, supra, that, having defeated 
a tenant’s application, a landlord might legitimately change 
his mind. And this may some day raise the question of the 
effect of such a change of mind on the fulfilment of under- 


THE SOLICITOR’S MANAGING 
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takings given to the court and to the tenant. Suppose that 
a landlord who has given such undertakings is unexpectedly 
offered suitable premises at a rent much less than the rent to 
be expected from a letting of those which were the subject 
of the dismissed application : must he go through the motions 
of resuming possession and carrying on business in order to 


carry out his undertakings ? R.B. 


CLERK 


[From “ Brief to Counsel,” by Henry Cecil, with a foreword by the Honourable Mr. Justice Devlin ; 
to be published by Michael Joseph at 12s. 6d. on Ist September] 


Your clerk introduces you to Mr. Truffle, the solicitor’s 
managing clerk. He has been with his firm for many years 
and your clerk has persuaded him to let you do a small case 
for him. He is shown in to your room, which you probably 
share with one or two others, who may or may not go out 
when you have your conference. 

‘““ How d’you do, Mr. Green ?”’ says Mr. Truffle.“ It’s nice 
of you to do this little thing for us.” He knows quite well 
that, from the moment vou were told the brief was coming 
to you, you have been waiting in suspense for it to arrive, 
but he speaks as though you were a very busy junior and 
But don’t be misled by this act 
If you did, you might 


were doing him a favour. 
of kindness into giving yourself airs. 
even have the brief withdrawn from you on the spot. 
Mr. Truffle enjoys crumbling his bread for you sparrows, 
but not if you misuse his hat. Mr. Trent, for example, who 
was born with an over-weening self-confidence, would not 
normally be the man for Mr. Truffle in the early stages. 
And most clerks, realising this, would keep Mr. Truffle away 
from Mr. Trent. Mr. Trent would probably have started 
the conference like this : 

‘““Ah—good morning, Mr. Truffle. Please sit down. 
There's no trouble at all about this. I wonder if you fellows 
would mind leaving us. I want to talk to Mr. Truffle 
privately.” 

The fellows leave, and Mr. Trent returns to Mr. Truffle. 

“Tt’s about the brief, Mr. Truffle,’’ he begins. 


“Yes 2?” says Mr. Truffle inquiringly. 
“ Yes,” continues Mr. Trent, “‘ there are one or two things 


about it I'd like to get straight.”’ 

“Such as ?”’ queries Mr. Truffle, still unaware of what is 
to come but sensing that it is something unusual. 

“Yes, Mr. Truffle. It’s quite all right this time, but I 
thought it might help if I told you how I like my instructions 
to be drafted. It'll save us both trouble in the future.” 

Mr. Truffle breathes hard for the moment. He is not 
often at a loss for words. His failure to intervene at that 
early stage gives Mr. Trent the chance to dig this particular 
grave deeper. 

“In the first place,” 
point in giving me instructions which merely repeat the 
proofs of evidence. I had to read them in case there was 
anything else besides, but they might have been a carbon 
copy. Rather better if they had been. Then I should have 
known. D’you see what I mean? Waste of your time and 
of mine.” 

At this stage Mr. Truffle is about to say that he is sorry to 
have wasted Mr. Trent’s time and, in the circumstances, 
he'll take the brief elsewhere, but he is still so shocked that 
the words do not come quickly enough. So Mr. Trent goes 
on digging. 


he goes on, “ there’s not really much 


“Then another thing. You ask me to press for a special 
There’s no power to grant it. Someone 
in your office should look these things up. If I hadn’t done 
so, I might have made a fool of myself in court. I’m quite 
new to the game, you know, and most newly called barristers 
accept what’s in their instructions at their face value. They 
However, it’s all right fortunately 


order as to costs. 


come some nasty croppers. 
this time.”’ 

“Mr. Trent,’ begins Mr. Truffle. 

‘“No, please don’t apologise,’ goes on Mr. Trent. “It’s 
the same with most solicitors, I know. I don’t suppose your 
office is any different from the others. So you needn't feel 
too badly about it. Of course there are a few firms whose 
instructions are really first-class. But they are very much 
vare aves—Latin, you know—rare birds.” 

“Rare birds, did you say?” Mr. Truffle gets in. “1 
don’t think I caught your name, sir ? ”’ 

“Trent, Anthony Trent. Rather a good name for a 
barrister, don’t you think ?” 

Mr. Truffle murmurs something. 

‘IT didn’t quite catch,”’ says Mr. Trent politely. 

‘“‘T just said rare birds, Mr. Trent, rare birds. But I said 
it in English. It was very good of you to translate it for me. 
We managing clerks are a pretty ignorant lot, you know.” 

Mr. Truffle has by this time recovered himself and he is 
beginning to enjoy Mr. Trent. An account of the interview 
will go down extremely well in the bar at “ The Feathers.” 

“It’s not your fault,” says Mr. Trent. ‘‘ The Education 
Act wasn’t much use to you.” 

‘Alas, no, sir,’ says Mr. Truffle, “ alas, no. We have to 
learn as we go along. That’s why I’m so grateful to you, 
sir, for your help.”’ 

“Don’t mention it, please,” 
do the same for anyone.” 

‘““ Might I suggest,” says Mr. Truffle, ‘ . very humbly of 
course—that you choose your victims rather carefully.” 

“Victims ?”’ queries Mr. Trent. “‘ Victims ? ”’ 

‘Victims of circumstances, Mr. Trent,” says Mr. Truffle. 

Now Mr. Truffle is no fool and, although at first he was 
going to withdraw the brief immediately, it suddenly dawns 
on him that a dose or two of Mr. Trent would be extremely 
good for His Honour Judge Boyle—before whom the case 
is to be tried. Judge Boyle is a conceited and peppery judge 
whom Mr. Truffle dislikes and an apoplectic fit is by no 
means out of the question. 

But don’t try to emulate Mr. Trent. Your conference 
will be rather different. It will begin with Mr. Truffle 
saying : 

‘T don’t expect the defendant will turn up, but, if he does, 
you shouldn't have any difficulty.” 

“ He hasn’t much of a defence anyway,” you say, 


says Mr. Trent. “I would 
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gently corrects Mr. Truffle. 


” 


“He hasn’t any defence,” 
‘“ He’s been debarred from defending. 

‘““Oh—yes—I see,”” you begin. Probably you haven't 
looked up to see how and why a person can be debarred from 
defending and what is the result. 

Shortly afterwards Mr. Truffle says that he must be going 
now and that he hopes you have everything you want. 

“Oh, yes, thank you,”’ you say. 

‘‘ Well—that’s fine,” says Mr. Truffle. ‘‘ Your clerk tells 
me you'll be kind enough to give mea lift in your car. Perhaps 
you wouldn’t mind picking me up at my office. It’s on the 
way to the court. Thank you so much. Good-bye.” 

And, before you can explain that your clerk has made a 
horrible mistake and that you haven't got a car, Mr. Truffle 
has gone. Clerks don’t often make mistakes like that. But 
this time for once your clerk has done so. He has been so 
used to managing clerks briefing barristers by their cars 
rather than by their names that he might have noticed the 
difference on this occasion. Normally Mr. Truffle, in ringing 
up to know if someone could do a case, would say : 
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“Is the Armstrong free on Monday for Shoreditch ? ”’ 
or “I’ve got something for the Bentley on Tuesday at 
Ipswich,”’ or “ I’ve got a very small thing at Marylebone. 
The Standard will do.” 

On this occasion he had said: ‘‘ Look, old man. 
tiny thing down at Lambeth. It’ll hardly stand a fee. 
you got any new boys?” 

“O.K., Ernie. I’ve got just the man for you. 
mustard.” 

“ Well 
office.”’ 

“O.K., says your clerk, absentmindedly—and_ forgets 
all about the matter. 

Later, Mr. Truffle is calling at the chambers and delivers 
the brief himself. 

“Like to see him ?”’ says your clerk. “‘ He’s young, you 
know, but keen. . ."’ and your clerk makes a gesture to show 
how keen you are. It is to be hoped that it is justified. 

© Henry Ceci 1958. 
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HERE AND THERE 


LONG VACATION 


To the provincial and the suburban solicitor perhaps the 
Long Vacation is very much like any other slice of the year, 
save that the typists and clerks go off in succession to Majorca 
or the Costa Brava. But, for the lawyer whose lot has fallen in 
the legal quarter of London, there is an unmistakable slowing 
up in the tempo of life. The Long Vacation is not, of course, 
anything like what it was when Dickens wrote “‘ Bleak House.” 
Then the whole legal quarter was like a tidal harbour at low 
water ‘‘ where stranded proceedings, offices at anchor, idle 
clerks lounging on lop-sided stools that will never recover their 
perpendicular until the current of term sets in, lie high and 
dry upon the ooze.’’ Now, as then, there is only one judge in 
town, Mr. Justice Elwes, expiating his juniority on the Bench 
as vacation judge and expected to turn his fresh, flexible mind, 
not yet set in a judicial rut, equally easily to Queen’s Bench, 
Chancery or Probate problems. But though all his brethren 
are scattered, the pavements of Chancery Lane are not empty 
and there are still almost as many cars as usual parked in the 
squares and open spaces of the Inns of Court. All the same, 
there is everywhere a brooding consciousness of the vast 
empty shell of the Royal Courts of Justice in the midst and 
the same sort of slackening of tension that would come over a 
great hospital if the operating theatre were to close down for a 
couple of months. One is also more conscious of the wandering 
tourists and sightseers now than at any other time. There 
they are with their cameras constantly at the ready or with 
their noses in polyglot guide books reading aloud to one 
another in every familiar and unfamiliar language particulars 
of this venerable hall and that majestic edifice. One tends to 
assume that every wandering stranger is a tourist, but it is 
not so. Only the other day a lady stopped Richard Roe at 
the door of the Law Courts and asked him where Temple Bar 
was. With characteristic good nature, he took her into the 
Strand and pointed to the great flying dragon monument in the 
middle of the street. She looked puzzled. ‘‘ Oh!’ she said, 
“T thought Temple Bar was the place where the Q.C.’s have 
their offices. I want to find one to tell me something about 
company law.” 


TURN TOURIST 
THE Long Vacation is a very proper time for the lawyers to 
turn tourist themselves and have a look at their own surround- 
ings instead of hurrying through them unseeing. Start, for 
example, in Lincoln’s Inn, less altered by the destructions of 
war and the reconstructions of peace than any other of the 
Inns of Court. Indeed, one can think of no external change 
but the disappearance of the great heavy impenetrable sliding 
gate into Lincoln’s Inn Fields, replaced by a pleasing open 
ironwork affair adorned with the arms of Mr. Justice 
Roxburgh. Also one notes with regret that the northern 
skyline of Stone Buildings has been ruined by new tall office 
blocks in Holborn. Thoughtless town planning, that. Future 
generations will find it hard to guess precisely which parts of 
Stone Buildings had great chunks bitten out of them by 
bombs and which of the towers of the old Chancery Lane 
gateway had to be entirely rebuilt. Even the enormous 
Watts fresco, ‘‘ Justice, a Hemicycle of Law-givers,’’ in the 
new Hall has come unscathed through fire and blast. It 
survived despite the unconscious pessimism of the Benchers 
who (so it is said in Lincoln’s Inn) discovered not very long 
ago that ever since it was painted on their wall they had been 
insuring it against burglary. It took six years to paint, 
1853 to 1859. Watts undertook the work without fee but was 
rewarded with a banquet at which the Inn presented him with 
a silver cup and 500 gold sovereigns. 
SURREY EXPEDITION 

THE world is out of touch and sympathy with the noble 
agnostic stoicism of Watts’s morality and the great timeless 
allegories in which he preached it. The Lincoln’s Inn fresco 
is not now generally admired but if, in the spirit of the Long 
Vacation, you care to take a day off and walk westward from 
Guildford you will find, rather unexpectedly, an opportunity 
to understand Watts better and admire him more. For here 
quite unexpectedly beside the sandy track of the Pilgrim’s 
Way there is a strange quiet isolated art gallery, room after 
room filled with his works. His home was nearby at 
Limnerslease for the last dozen years of his life and his wife 
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built it as his memorial. Here one may appreciate his power 
and his insight and the strange primeval colours in which he 
worked. Lawyers who want to go on being reminded that 
they are lawyers will find there one of the most striking legal 
portraits ever painted, a very small full length picture of 
Lord Chancellor Campbell. He stands, robed, against the rich 
background of the throne end of the House of Lords. He is at 
the end of a long, bustling, aspiring, energetic, successful life. 
After several years as Lord Chief Justice, he has attained the 
Woolsack in his seventy-eighth year, but in the whole figure 
and expression there is a profound sadness. It is a remarkable 
painting and one wishes that Lincoln’s Inn, of which Campbell 
was a member, had a copy somewhere on its walls. The 
country hereabouts has great charm. Thirty-five years 
ago Aldous Huxley described it in one of his books and it is 
little changed: “ All the world in a few square miles. Chalk 
pits and blue butterflies on the Hog’s Back. And at the foot 
suddenly the sand; the hard yellow sand with those queer 
caves, dug when and by what remote villains at the edge of 
the Pilgrim’s Way ? The fine grey sand on which the heather 
of Puttenham Common grows... And the enormous 
sloping meadows round Compton and the thick dark woods. 
And the lakes, the heath and Scotch firs at Cutt Mill. The 
forests of Shackleford.”” South-east of the gallery, away from 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—FAILurE TO COMPLY WITHIN SIX MONTHS WITH 
UNDERTAKING TO REMEDY DEFECTS OF REPAIR—DELAYS 
Ow1nG TO BAD WEATHER AND ABSENCE OF TENANT 
Q. Reference is made to the Rent Act, 1957, Sched. I, 
para. 8 (1). The tenant of a house served a notice on the 
landlord, who undertook to remedy the defects, which 
amounted to outside painting, within six months. The six 
months period ended on 4th May, 1958. The tradesman was 
given the order to do the work in January, 1958, but owing 
to the weather was only able to commence burning off the 
outside paint work towards the end of April, 1958. He was 
further prevented from starting actual painting because the 
tenant was away on holiday and for this reason the windows 
could not be opened. It is generally conceded that by 
4th May, 1958, the work actually done was outside paint burnt 
off, gutters cleaned and generally such outside work done as 
could have been done. Weather again intervened and the 
painting was not in fact completed until 10th June, 1958. 
The tenant seeks to claim a reduction in rent, i.e., pay the old 
standard rent, less the permitted 1957 increases, for the period 
4th May to 10th June. The landlord resists. The tenant 
in fact paid the rent on 5th June, 1958, up to 2nd June, 1958, 
and made then no complaint. This payment, which was in 
full, covered the period 4th May to 2nd June, 1958. The land- 
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Compton, is a rather melancholy Elizabethan mansion, 
Loseley House, the seat of the More-Molyneux family 
remotely connected with another Lord Chancellor, Sir Thomas 
More, whose picture you may see beside the intricate carved 
chalk chimneypiece in the great drawing room. Strangely 
enough, beside the door there is a picture of Anne Boleyn, the 
queen who brought him to his death. You could not find a 
stronger contrast: the keen, intelligent, other-worldly face 
of More and the dark, smooth, sensual power of Anne. So far, 
as I said, this piece of country is not much changed, but 
beware. I saw in a newspaper the other day that they are 
boring for oil a mile deep somewhere at Littleton beside 
Loseley. If they find it the whole area may become a little 
Middle East, with mighty powers contending for the favour of 
its equivalent of the Sheik of Shackleford or the Khur of 
Compton. Massive aid will be pumped into these under- 
developed areas, where perhaps there are not more than a 
couple of Cadillacs in the whole district, where there is not a 
single double carriageway 50 feet wide, with no airfields, no 
skyscrapers and even few television aerials. All this must be 
changed. People who were simple must be systematically taught 
discontent by precept and example. Only then will it be fit 
for oil interests and agitators to operate in. 
RICHARD RoE. 


PROBLEMS 


lord suggests (1) that the tenant by paying the rent for the 
period 4th May to 2nd June at the full rate has waived any 
right to complain, at any rate for that period; (2) that the 
word “‘ unremedied ”’ in the sub-paragraph of the Act above 
referred to does not mean “ wholly unremedied.’’ If it did 
then it would say so. It is suggested that where the work 
has been prevented either by the weather or by the act of 
the tenant, or by both, and where it would be unreasonable to 
both parties, i.e., to paint outside in wet weather, it cannot 
be argued that such work is unremedied, if it is completed 
as soon as possible in the circumstances. 


A. (1) In our opinion, if in fact the tenant has paid more 
than the properly recoverable rent he is entitled to recover 
back the overpayments and no question of waiver can arise 
(s. 14 of the Rent, etc., Act, 1920). 

(2) We cannot agree with the landlord’s suggestions. We 
know of no authority on this point but, in our opinion, it is 
not consistent with the natural meaning of the words in 
para. 8 (1) of Sched. I to the Rent Act, 1957 (‘‘ any defects 
to which the undertaking relates remain unremedied ’’), to 
say that defects to which repairs have been commenced but 
not finished are not still unremedied. However, in so far as 
the failure to remedy in time has been due to the tenant's 
not complying with the covenant implied by s. 16 (2) of the 
Rent, etc., Act, 1920, that he shall afford the landlord access 
to do repairs, the landlord might be able to recover from the 
tenant as damages for breach of that covenant the amount 
of the rent he has thereby lost. 


Schedule I—FAILURE TO COMPLY WITHIN SIX MONTHS WITH 
UNDERTAKING TO REMEDY DEFECTS OF REPAIR—ACCESS 
DENIED BY TENANT 


QY. On 16th October, 1957, landlord serves notice of increase 
(4s. 11d. per week), and tenant serves notice of defects. On 
19th November, 1957, landlord gives undertaking to remedy 
defects and serves notice of election as to internal decorative 
repairs (further increase of 2s. 11d. per week). On 
I8th January, 1958, the rent increase takes effect. On 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £..eccccvnnennee onnfree of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
THE LORD FRASER OF LONSDALE (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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Please remember 


©HURCH ARMY 


when occasion arises 





This Great Christian work through 
its many Evangelistic and Social 
Activities has touched for the 

better the lives of untold thousands. 
The scope of the Society’s welfare 
activity offers something to interest 
every person of good will. Mother 
and Baby Homes, Old People, Young 
People, Distressed Gentlewomen, 
Holiday Homes, Evangelism—these are 
but a few. 


Enquiries should be addressed to: 
The Chief Secretary, 
The Revd. E. WILSON CARLILE, B.D., A.C.A., 


The Church Army, P.O. Box 420, 55 Bryanston Street, 
London, W.1 











WILLIAM WILLETT LTD 


Auctioneers, Valuers and Estate Agents 


OFFICES, SHOPS, FACTORIES, ETC 
PROPERTY INVESTMENTS 


Valuations for Probate and all purposes 
Rating Appeals - Property Management 
Dilapidations and Compensation Claims 


THE WILLETT BUILDING, SLOANE SQUARE, S.W.1 
SLOane 8141/6 
and at Kensington and Hove, Sussex 























and dispersal of chattels 


TO OR FROM ALL.PARTS OF THE WORLD 
Established 1876 


Executors and Trustees are invited to enquire about our complete service of 
collection, packing, shipment, Insurance, Customs and Exchange Control 


1/3 St. Paul’s Churchyard, London, E.C.4, City 6474 (6 lines) 


and at Paris, New York, Liverpool, 
Glasgow, etc. 














THE 


WOOD GREEN 
ANIMAL SHELTER 


(Hon. Treasurer, Dr. Margaret Young) 


has cared for sick, 

injured, unwanted 

and stray animals 
since 1924 


Funds urgently needed as_ the 

Society is entirely dependent on 

voluntary contributions to continue 
its work 


601 LORDSHIP LANE, LONDON, N.22 
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19th May, 1958, six months period for carrying out the under- 
taking expires. Landlord has completed all the repairs except 
a minor repair to a grate. On 10th May, 1958, landlord 
requested permission to view the grate to see what repairs 
were necessary. Permission refused by tenant. Similar 
request made on 17th May but again refused. On 31st May, 
landlord was informed he could view grate, which he did, and 
repairs completed on 7th June, 1958. Gross value of whole 
house is {57. Gross value of part occupied by tenant is 
agreed at {22. Since 18th January, 1958, the tenant has been 
paying the increased rent without any deduction. 

In the above circumstances is the tenant entitled to any 
abatement of rent, and if so how is the same to be calculated ? 
Your attention is drawn to Example C on p. 20 of “ The Rent 
Act and You.”’ The last sentence of this example states that 
abatements stop and the rent reverts to the full increased 
rate as soon as the repairs have been completed. It is not 
clear whether a tenant, who has paid the full increased rent 
up to the date the repairs were completed, can afterwards 
deduct any overpayments. 

A. In our opinion, a tenant can recover any overpayment 
of rent (s. 14 of the Rent, etc., Act, 1920, still being applicable). 
On an exact reading of Sched. I to the Rent Act, 1957, as 
some of the defects to which the landlord’s undertaking 
related were not remedied six months after he gave that under- 
taking, a certificate of disrepair is deemed to be issued on 
that date (para. 8 (1)). Accordingly, by para. 7 (1) the rent 
is reduced to the amount payable before the increases took 
effect. Further, by para. 7 (4) the tenant is entitled to 
recover all increases paid since the giving of the landlord’s 
undertaking. A certificate of disrepair is not cancelled auto- 
matically on the landlord’s completing the repairs but after 
application to the local authority, who may relate the 
cancellation back to the date of the application (para. 6). 
However, on the present facts, the failure of the landlord to 
complete the repairs in time was due to a breach by the tenant 
of the condition implied in every statutory tenancy by s. 16 (2) 
of the Rent, etc., Act, 1920, that the tenant shall afford to 
the landlord access to the dwelling-house to do repairs which 
the landlord is entitled to execute. It would seem inequitable 
to allow the tenant to take advantage of his own wrong and 
prevent the landlord from having the rent which would have 
been payable but for the tenant’s breach. We consider that 
the court would be reluctant to allow the tenant to recover 
overpayments in such circumstances and would prevent this 
either by applying para. 4 (5) of Sched. I or by allowing the 
landlord damages for breach of the tenant’s implied covenant, 
such damages being the amount of rent which the tenant is 
entitled to recover as overpayments. 
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INCREASED RATEABLE VALUE FOLLOWING DIVISION 
MAISONETTES—DATE FROM WHICH INCREASED RATES 
RECOVERABLE BY LANDLORD 


Rates 
INTO 


Q. The rateable value of a dwelling-house divided into 
three maisonettes has hitherto been £60 but by a notice of 
proposal dated 24th July, 1957, the valuation officer proposed 
to re-assess the premises at the following rateable values for 
each of the three maisonettes: £35; £25; £25. However, 
it has not been possible for the valuation list to be amended 
since one of the tenants appealed, and owing to the pressure 
of work in the valuation courts the appeal was not heard 
until 15th July, 1958. The tenant had by then withdrawn 
his notice of appeal and the valuation officer’s proposal was 
therefore confirmed. The landlord pays the rates and had 
expected to be able to recover the increase from the tenants, 
but according to s. 3 (2) of the Rent Act, 1957, the landlord 
appears to be unable to recover from the tenants any increases 
which date back earlier than six weeks before the service of 
the notice. The landlord is being asked to pay the increase 
from ist April, 1957, even though the notice of proposal was 
only dated 24th July, 1957. It therefore looks as though the 
landlord will be considerably out of pocket by reason of the 
lodging by the tenant of an appeal which was subsequently 
withdrawn. Can such increase in fact take effect as at 
Ist April, 1957, and if so is there any way in which the landlord 
can recover such increase from the tenants for the period 
from ist April, 1957, until any notices served by him take 
effect ? 


A. By s. 42 of the Local Government Act, 1948, the proposal 
will have effect from the commencement of the rate period 
in which it was served (i.e., Ist April, 1957), unless the proposal 
was made because the division into maisonettes took place 
during that rate period, when it would relate back only to 
the date of the division. On the facts as given it would seem 
that the division into maisonettes took place before 1st April, 
1957, and accordingly the increase in rates as a result of the 
alteration of the rateable values takes effect from that date. 
We know of no provision entitling the landlord to recover 
from the tenant the total amount of the increase of rates 
payable by him. By para. 3 (2) of Sched. II to the Rent 
Act, 1957, the landlord is not entitled to recover increased 
rates in respect of any rental period beginning earlier than 
six weeks before the date of the demand for the increase 
made by the rating authority as a result of the alteration of 
the rateable values. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”] 


Taking the Oath: An Anachronism 


Sir,—The case of R. v. Singh (Archbold, May Supplement, 
para. 2345) limelights out-of-date procedure and bad law. Singh 
affirmed (the Sikh “Granth’”’ being unavailable), but in subsequent 
proceedings against him for perjury it was held he was not 
permitted to affirm by s. 1 of the Oaths Act, 1888; was not, 
therefore, ‘‘ lawfully sworn” within s. 1 of the Perjury Act, 
1911 ; consequently could not be convicted of perjury. 


But can anyone who “ objects to being sworn ’’ and legally 
affirms instead, then be deemed ‘‘sworn’’? In grounds of 
objection the Oaths Act is inadequate ; in law it is deficient also. 
The Commissioners for Oaths Act and the Interpretation 
Act, 1889, and the Perjury Act, 1911, defined ‘‘ oath and swear ”’ 


’ 


as including “‘ affirmation and affirm,’’ and perjury became the 
inclusive crime. Q.E.A. ! 

“The law is not Christian ’’ (Lords Coleridge and Sumner) 
and neither is Article 39 (‘‘ Of a Christian Man’s Oath’’). An 
oath proper is an absolute undertaking; statutory “‘ oaths” 
ending, ‘‘ according to law,” etc., are sworn, yet ambiguous, 
contracts. The court formula ignores human limitations and 
rules of evidence. (See also “‘ John Citizen and the Law ”’ and 
“The Proof of Guilt.’’) 

The ‘‘ right to affirm ’’ appears to be, in principle, a duty to 
submit to testing and recording; the witness-box should be 
OPEN, without prior test. 

H. E. Evans. 

London, W.C.1. 
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OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


INCOME TAX: NON-RESIDENT : 
TAXATION : RELIEF 


Ostime (Inspector of Taxes) v. Australian Mutual 
Provident Society 


Jenkins, Parker and Pearce, L.JJ. 4th June, 1958 
Appeal from Upjohn, J. ([1958] 2 W.L.R. 636). 


The taxpayer, a mutual provident society with its head office 
in Australia, carried on life assurance business there and, through 
a branch office in London, in the United Kingdom. For the 
years 1947-48 to 1953-54 inclusive it was assessed to United 
Kingdom income tax on sums which notionally were profits of 
its business of insurance, the assessments being made in respect 
of “‘ life fund interest ’’ under r. 3 of case III of Schedule D to 
the Income Tax Act, 1918, and s. 430 of the Income Tax Act, 
1952. The taxpayer appealed and the special commissioners 
directed that the assessments be vacated. Their grounds were 
that (on the footing that art. III of the Double Taxation Relief 
(faxes on Income) (Australia) Order, 1947, was capable of 
applying to notional profits of a mutual insurance society) profits 
attributable to the taxpayer’s business in the United Kingdom 
were to be assessed under that article, and not under r. 3 of 
case III of Schedule D, as there was a clear conflict between 
the order and the rule and the order must prevail; and that, 
the taxpayer being a mutual provident society, there were no 
industrial or commercial profits attributable to its London 
branch which were assessable to United Kingdom income tax. 
The Crown contended on appeal that the taxpayer, being a 
mutual society, had no actual profits or sources of profit and that 
the order of 1947 did not deal with purely notional or conventional 
profits and, therefore, did not apply to the taxpayer. Upjohn, J., 
affirmed the determination of the commissioners. The Crown 
appealed. 


DOUBLE 


Jenkins, L.J., said that the question in the case might be 
expressed as being whether the sum of business profits (as he 
had termed it) arrived at by the calculation prescribed by r. 3 
of the rules applicable to case III of Schedule D was an industrial 
or commercial profit of an Australian enterprise, namely, the 
respondent company, within the meaning of the Double Taxation 
Relief Agreement. If it was, then the result would appear to 
be that the company could claim to be assessed in accordance 
with the provisions of paras. (2) and (3) of the third article of 
the agreement and could not properly be assessed to tax on the 
sum arrived at by the calculation prescribed by r. 3. On the 
Crown’s side it was contended that, although actual business 
profits were by definition ‘‘ industrial or commercial profits ”’ 
for the purposes of the double taxation relief agreement, the 
t. 3 sum of business profits had nothing whatever to do with the 
provisions of that agreement. It was, argued counsel for the 
Crown, a purely notional sum. It had no substratum of fact. 
It was not a sum arrived at by a conventional calculation but, 
when so arrived at, representing actual profits. It was a purely 
notional sum; and counsel contended that the agreement was 
concerned with actual profits; though they might be artificially 
estimated in accordance with income tax principles, actual 
profits there must be. They submitted that the true view was 
that the company’s liability to tax under r. 3 of case III on the 
sum of business profits arrived at by the r. 3 calculation was 
wholly outside the agreement and that the company remained 
liable to tax upon it. In his (his lordship’s) view that contention 
should not be accepted. It appeared to him that for the present 
purpose it did not greatly matter whether the sum of profit 
referred to in r. 3 was to be regarded as an actual or notional 
sum. The purport of the rule, as he understood the construction 
placed upon it by the House of Lords in Inland Revenue Com- 
missioners v. Australian Mutual Provident Society |1947| A.C. 605, 
was to impute to an establishment (operating here) of a foreign 
insurance company a sum representing the profits arising to 
that company from its life insurance business in the United 
Kingdom. That was the object of it and to carry out that 
object it applied the proportion formula. On the other hand, 


the agreement (which must be taken to override the Act where 
the two conflicted) provided in para. (3) of art. III its own 
method of estimating and arriving at the profit arising to an 
Australian company (including an insurance company) from its 
business (including life insurance business) in the United Kingdom. 
The system adopted in r. 3 was a rough and ready method ot! 
taking the proportion to which he had referred. The system 
prescribed by the agreement was of a far more elaborate and 
detailed character; but both, in the case here relevant of an 
Australian company carrying on life insurance business in this 
country, aimed at the same object, which they sought to achieve 
by different means. It might be that the figures arrived at by 
applying one or other of the two formulae would be widely 
different, but, in his view, the agreement must prevail by the 
terms of the Act under which it was made. It followed from 
that that for the purpose of assessing this company to tax for 
the years in question on the profits of its business in the United 
Kingdom one might completely ignore r. 3 and the figure arrived 
at by applying the calculation laid down in that rule. The 
company’s liability was to be measured in accordance with the 
agreement and not otherwise. What the effect of applying the 
agreement in substitution for r. 3 might be it was not for him 
to say. It might be that it would be found that the fact that 
this was a mutual society would result in the liability being 
reduced to nil; on the other hand, one could see that there 
might be room for argument to the effect that the various 
hypotheses postulated by para. (3) of art. III of the agreement 
might, when applied, involve the assumption that the company 
was not a mutual company ; but questions of that kind did not 
concern the court at this stage and he would prefer to say nothing 
about them. In the result he saw no reason at all to disturb 
the concurrent views of the special commissioners and the judge 
and he would dismiss the appeal. 


PaRKER, L.J., delivered a concurring judgment. 
agreed. Appeal dismissed. Leave to appeal. 


PEARCE, L.]., 


APPEARANCES : John Pennycuick, Q.C., and Alan Orr (Solicitor, 
Inland Revenue); F. Heyworth Talbot, Q.C., and G. B. Graham 
(Bell, Brodrick & Gray). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [3 W.L.R. 354 


DIVORCE PETITION ON GROUND OF 
DESERTION: APPLICATION FOR LEAVE 
TO ADD CRUELTY ALLEGATIONS 
Nelson v. Nelson and Another 
30th June, 1958 

Appeal from Mr. Commissioner Robson. 


Romer and Ormerod, L.J J. 


After service of a petition for divorce founded on desertion 
by the wife, the husband petitioner sought leave to add charges 
of cruelty. In the affidavit supporting the application the 
petitioner stated that the allegations of cruelty had been omitted 
on the advice of counsel because it was thought that the petition 
would be undefended and it was desired to minimise costs. In 
fact the wife put in an answer denying the charge of desertion 
and making charges against the petitioner of desertion, adultery 
and cruelty and she cross-petitioned for divorce on those grounds 
The application for leave to amend was contested by the wife 
and the registrar refused the application, saying that the petitioner 
could raise the charges of cruelty, if he thought proper to do so, 
in his reply. The petitioner then appealed from the registrar to 
the commissioner, who dismissed the appeal, holding that he 
was bound by Austin v. Austin (1871), 41 L.J. P. & M. 8, to 
refuse leave. The petitioner appealed. 

Romer, L.J., referred to the powers of the court to allow 
amendment of pleadings in ordinary litigation embodied in 
R.S.C., Ord. 28, rr. 1 and 12, and to statements by Bramwell, L.]J., 
and Brett, M.R., in Tildesley v. Harper (1878), 10 Ch. D. 393, 
at p. 396, and Claragede & Co. v. Commercial Union Association 
(1884), 32 W.R. 262, at p. 263, respectively. The ordinary 
powers had been made applicable to matrimonial causes by 
r. 82 of the Matrimonial Causes Rules, 1957. In Rayden on 
Divorce, 7th ed., p. 283, it was stated that amendments should, 
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in general, refer to acts on which evidence had been obtained 
since the petition was filed, particularly if the charges were of 
cruelty (Jayne v. Jayne and Prothero (1809), 21 L.T. 401, and 
Austin v. Austin, supra). The court had adjourned, said his 
lordship, to make inquiries, and was satisfied that whatever had 
been the position in the past there was not now any practice in 
the Divorce Division which prevented the court from applying 
the ordinary rules. If the charges of cruelty could only be 
raised in the reply they would not be an issue in the cause and 
presumably the wife would apply for leave to file a reply. 
Further, if the charges were not introduced by amendment the 
husband would be in great difficulty in relying on any suggestion 
of cruelty on the wife’s part. If the amendment were allowed 
it was not overruling the discretion of the commissioner who, 
had he not thought that he was bound to decide otherwise, would 
have allowed the application. It was clearly desirable that 
all the issues should be before the court at the hearing of the 
petition, the petitioner had acted in a bona fide manner and had 
given a satisfactory explanation, and the wife would not suffer 
any injustice which could not be compensated for by costs. 
Accordingly, the amendment should be allowed. 

ORMEROD, L.J., agreed. Appeal allowed. 

APPEARANCES: Edwin F. Jowitt (Gibson & Weldon, for 
Straw & Pearce, Loughborough); M. V. Argyle (P. Alec Cook, 
Nottingham). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 894 

TENANT LET INTO POSSESSION BY PROSPECTIVE 

TRANSFEREE: POSSESSION APPLICATION BY 
CHARGEE 

Grace Rymer Investments, Ltd. v. Waite and Others 
Lord Evershed, M.R., Romer and Ormerod, L.JJ. 2nd July, 1958 

Appeal from Danckwerts, J. (,1958] Ch. 314; ante, p. 86). 


In October, 1955, mortgagors took three years’ rent in advance 
from three different persons who wanted flats. In one case the 
flat the mortgagors purported to dispose of was the top floor of 
the freehold property the subjectof the action. On 28th November, 
1955, the mortgagors entered into a contract to purchase this 
property which was registered with an absolute title at the Land 
Registry. At different dates in December the three tenants 
respectively took possession of the three flats in this property. 
One tenant took possession of the flat she had originally agreed 
to take. In the case of the other two tenants flats in this property 
were substituted for others which the mortgagors had first offered 
to these tenants. On 30th December, 1955, the purchase was 
completed and a transfer was duly executed by the vendor in 
favour of the mortgagors and on the same day a legal charge was 
executed by the mortgagors in favour of the plaintiff company. 
The mortgagors having defaulted in their payments, the plaintiffs, 
as mortgagees, sought to recover possession of the property. The 
three tenants claimed to be entitled to remain in possession. 
Danckwerts, J., dismissed the action. The plaintiffs appealed. 

LorpD EVERSHED, M.R., said that in his judgment Danckwerts, J., 
had come to the right conclusion in deciding the matter as he did. 
In his (his lordship’s) judgment assuming (it being unnecessary 
for the present purpose to decide the question) that the payment 
of three years’ rent in advance constituted illegal payments within 
s. 2 of the Landlord and Tenant (Rent Control) Act, 1949, and 
that the mortgagors in requiring these payments had committed 
a criminal act, the tenants in making the payments were not so 
tainted with that criminality as to be disabled from setting up 
their bargain with the mortgagors and they were entitled to 
set up the rights they had under their contracts of tenancy. 
Further, in his view these lump sum payments were in fact rent 
in advance. That led to consideration of the question what were 
the tenants’ rights as against the mortgagors ? In his judgment 
the tenants had acquired as against the mortgagors “ an interest 
in land by virtue of taking possession ’’ under s. 55 (c) of the 
Law of Property Act, 1925, and it seemed to him (his lordship) 
that there was a moment of time on 30th December, 1955, when 
the mortgagors were absolute beneficial owners of the property 
and therefore were estopped as against the tenants from denying 
their rights as tenants. But that still left the question: were 
the plaintiffs, the mortgagees, in any different position ? That 
brought up a point which had been much pressed upon the court 
arising under the Land Registration Act, 1925. The argument 
depended upon the true interpretation of s. 27 (3) of that Act. 
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As to that in his judgment s. 27 when considered with ss. 19, 
20 and 26 of that Act, indicated that a charge was only completed 
by registration and the phrase “‘ a charge by way of legal mortgage 
shall take effect from the date of the delivery of the deed con- 
taining the same ”’ to be found in s. 27 (3) did not mean that a 
legal estate was created in favour of a chargee at the moment 
a charge was executed and, accordingly, the plaintiffs as mort- 
gagees must be treated as having notice of the interests of the 
tenants who were in occupation at the date of the charge and 
the mortgagees were in no better position than the mortgagors 
against the tenants and were not entitled to possession as against 


them. The appeal should be dismissed. 
RoMER and ORMEROD, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: Harold Christie, Q.C., and Peter Oliver 


(Ad. Kramer & Co.) ; Geoffrey Cross, Q.C., and N. C. Stogdon 
(Humphrey Razzall & Co.). 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] (3 W.L.R. 337 


LANDLORD AND TENANT: BUSINESS PREMISES: 

(SECURITY OF TENURE): JUDICIAL DISCRETION 

WHETHER TO REFUSE GRANT OF NEW TENANCY : 
TENANT TRUSTEE FOR PURCHASER 

Lyons v. Central Commercial Properties London, Ltd. 

Morris and Ormerod, L.JJ., and Harman, J. 7th July, 1958 

Appeal from Bow County Court. 

The plaintiff, who was the tenant of certain business premises 
in High Street, Walthamstow, applied to his landlord, the 
defendant company, for a new tenancy under the Landlord and 
Tenant Act, 1954. The landlords served a notice of opposition 
stating that the tenant had committed breaches of his covenant 
to repair contained in his lease. Before the application was 
heard, the tenant contracted to sell to a company known as 
Littlewoods Mail Order Stores, Ltd., his interest in the property, 
including anything which might be granted to him if his pending 
application succeeded ; but the sale had not been completed when 
the application was heard. Littlewoods owned adjoining 
properties and were intending to carry out a redevelopment of 
the whole block. The landlords had been a party to the 
negotiations with Littlewoods from time to time but at the date 
of the hearing negotiations between them had stopped, and the 
future was obscure. At the hearing breaches of covenant were 
admitted, but the tenant sought to explain them by the fact that 
both before and after his application had been put in, the 
redevelopment scheme had been in the air, and if it had been 
carried out it would have involved alteration or demolition of the 
property, and he undertook to remedy the breaches. The judge 
refused the application, finding that serious breaches had been 
proved and that the tenant had done nothing for over a year to 
remedy them. After commenting that the action was brought 
not to secure the sitting tenant but to secure the premises for 
Littlewoods, the judge concluded by saying that the applicant 
was ‘‘ not the sort of person who was likely to be a tenant to 
whom he would give relief.’’ 

Morris, L.J., said that the judge had apparently been con- 
siderably influenced by the circumstance that a new lease might 
enure for the benefit of Littlewoods, but if the tenant was in a 
position to obtain a new lease his rights ought not to be defeated 
because of the contractual arrangements with Littlewoods. 
The case should therefore be sent back for a rehearing. The 
discretion given to the court fell to be exercised after the time 
when substantial breaches had been proved. It was not merely 
a discretion to determine as to the substantiality of a tenant's 
failure to repair and maintain. Once a court had found the 
facts as regards the tenant’s past performances and behaviour 
and any special circumstances which existed, then while 
remembering that it is the future which is being considered on 
the issue whether the tenant should be refused a new tenancy 
for the future, the court has to ask itself whether it would be 
unfair to the landlord to grant a new tenancy having regard to 
the tenant’s past performance. It was not clear that even if the 
judge had disregarded the agreement with Littlewoods he would 
necessarily have refused a new tenancy. 

Ormerop, L.J., and HARMAN, J., agreed that the judge had 
erred in taking account of the agreement with Littlewoods and 
to that extent had misdirected himself, but it did not follow that 
he had come to a wrong conclusion or that the matter should be 
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remitted for a further hearing All the faets were before the 
court and having regard to the judge’s finding that there had 
been substantial breaches of covenant it did not seem that the 
court could reach any conclusion other than that which the 
judge had reached to refuse the grant. Appeal dismissed. 

\PPEARANCES: Hf, Heathcote-Williams, O.C., and Gerson 
Newman (H. Davis & Co.) ; Maurice Lyell, O.C., and Anthony C. 
Goodall (Forsyte, Kerman & Phillips). 


{Reported by Miss E, DANGERFIELD, Barrister-at-Law]) [1 W.L.R. 869 


Chancery Division 


LANDLORD AND TENANT: BUSINESS PREMISES 
(SECURITY OF TENURE): LANDLORDS’ INTENTION 
TO OCCUPY FOR OWN PURPOSES 


Espresso Coffee Machine Co., Ltd. v. Guardian 
Assurance Co., Ltd. 


Harman, J. 27th June, 1958 


\djourned summons. 

The application by tenants of business premises for the grant 
of a new lease as from 25th March, 1958, was opposed by the 
landlords on the ground that on the termination of the current 
tenancy they intended to occupy the premises for the purposes of 
a business to be carried on by them therein within the meaning of 
s. 30 (1) (g) of the Landlord and Tenant Act, 1954, the tenancy 
of the premises now occupied by the landlords expiring in June, 
19060. The evidence was that the landlords had bought the 
premises with a view to a possible occupation by them, but had 
since become interested in obtaining a tenancy in other premises 
nearby which were in the course of construction. The tenants 
contended that, having regard to the time which might be taken 
up by their opposition to the landlords, when the landlords got 
possession of the premises they might no longer wish to occupy 
them, and that they could not therefore possess an ‘‘ intention ”’ 
to occupy within the meaning of s. 30 (1) (g).. The board of the 
landlord company had in March, 1958, passed a resolution stating 
that they intended to occupy the premises ; and at the hearing 
their counsel was prepared to give an undertaking that on 
obtaining possession of the premises they would occupy them. 

HARMAN, J., said that what he had to find was an intention. 
It had to be an honest intention, a present intention and a real 
intention, but the only word he had to construe was “ intention.” 
The board of the landlord company had passed a resolution 
expressing their intention at that time. Counsel for the tenants 
criticised it on the ground that the directors had not then fully 
realised that they could not get possession at any rate until 
the very end of the year; and as they had not thought of that, 
he said that the resolution was of no value. His lordship did 
not accept that at all. If the landlords gave an undertaking 
there was no question but that they had power to honour it, and 
that they would honour it. Therefore, as counsel was authorised 
to make this offer he had to take it at its face value ; and he did 
not see how he could any longer doubt that the intention existed 
to-day. Whether by the end of the year it would exist any 
longer, he did not know. The landlords did not have to prove 
that they would have the intention of occupying the premises 
next year or in six months’ time. The date that was relevant 
was here and now, and the intention was now present. The 
landlords had established their objection and it was mandatory on 
him to refuse to grant a new tenancy and he dismissed the 
summons. 


; \PPEARANCES: L. A. Blundell (Charles 
Christopher French (Trower, Still & Keeling). 
[Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] 


Caplin & Go): 


[1 W.L.R. 900 


COMPANY : DIRECTORS’ FAILURE TO HOLD ANNUAL 
GENERAL MEETING 
In re El Sombrero, Ltd. 
Wynn Parry, J. 2nd July, 1958 

Motion. 

The applicant was the holder of 900 shares in a private company 
whose capital was £1,000, divided into 1,000 shares of £1 each. 
The respondents, who were at all material times the only directors 
of the company, each held fifty shares. No general meeting 
oi the company had ever been held and no annual return filed, 
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Phe company’s articles of association had adopted Pt. LL, Table \, 
in the First Schedule to the Companies Act, LOS, subject to 
the alteration that the quorum of general meetings should be 
two persons present in person or by proxy. ‘The applicant by 
originating summons asked the court to make an order under 
s. 135 of the Companies Act, 1948, directing the convening and 
holding of a meeting, which was opposed by the respondents. 
‘The companies’ registrar held that the court ought not to exercise 
its discretion by making an order under s. 135 in the face of 
opposition. The applicant appealed. 

Wynn Parry, J., said that on the true construction of s. 135 
there was nothing to prevent the court intervening in a proper 
case and where the application before it was opposed by other 
shareholders. This was eminently a case in which the court 
ought to exercise its discretion ; first, because if the court were 
to refuse the application it would be depriving the applicant 
of a statutory right which, through the company, he was entitled 
to exercise under s. 184 (1), to remove the respondents as 
directors ; secondly, the evidence disclosed that the respondents 
were failing to perform their statutory duty to call an annual 
general meeting. There was a clear statutory duty on the 
directors to call the meeting, whether or not the accounts, the 
consideration of which was only one of the matters to be dealt 
with at an annual general meeting, were ready or not. lor 
these reasons, a meeting of the company would be directed to 
be held under the power given by s. 135. Order accordingly. 

APPEARANCES: Charles Russell, Q.C., and L. H. L. Cohen 
(Herbert Oppenheimer, Nathan & Vandyk); I. J. Lindner, O.C., 
and Raymond Walton (Callingham, Griffith & Bate). 

{Reported by J. D. Penni 


\GroN, Esq, Barrister-at-Law] [3 W.1..R. 349 


ESTATE DUTY: PROPERTY PASSING 
DEATH: SETTLEMENT 


Pye-Smith v. Inland Revenue Commissioners 


ON 


Danckwerts, J. Sth July, 1958 


Adjourned summons. 


The trustees of a marriage settlement made in 1904 held, as 
part of the wife’s fund, 7,000 ordinary £1 shares in a company 
on trust for the wife for life and then for the two children of the 
marriage in equal shares, subject to a power of appointment by 
the wife. In 1952 the £1 ordinary shares were sub-divided into 
ordinary shares of 10s. each, and, pursuant to a resolution passed 
at a general meeting on 30th July, 1952, an issue of one 10s. 
bonus ordinary share for every 10s. ordinary share held was 
made to the shareholders out of the capitalised profits of the 
company. On the same day a letter of allotment was sent to 
the trustees, who thus became entitled to 14,000 bonus shares. 
By a deed executed on or about 9th August, 1952, and made 
between the wife, the trustees and the two children, who were 
sui juris, the wife surrendered her right to 10,000 of the new 
shares and directed her trustees to hold them on trust for the 
children in equal shares absolutely, and she also released her 
power of appointment. On 11th August, the trustees returned 
to the company the allotment letter, renouncing 10,000 shares and 
requesting split allotment letters for 5,000 shares to be sent to 
each of the children, in whose names the shares were eventually 
registered. The wife died on 2nd March, 1956. A summons 
was taken out to ascertain whether estate duty on the 10,000 
renounced bonus shares became payable on the death of the 
wife pursuant to s. 43 (1) of the Finance Act, 1940. 

DANCKWERTS, J., said that although the trustees were given a 
power to avoid the effect of the allotment in favour of somebody 
else, unless and until they did they were the owners in equity of 
the 14,000 shares allotted to them and, therefore, the wife had 
in fact an equitable interest in the 10,000. Therefore, in the 
terms of s. 43 (1) of the Act of 1940 there was an interest limited 
to cease on the death of the wife which was disposed of and 
determined by the deed, and if there had been no disposition or 
determination as aforesaid of that interest and no disposition, 
the 10,000 shares in which the interest subsisted would have 
passed on her death under s. 1 of the Finance Act, 1894 
Declaration accordingly. 

Denys Buckley (Preston, Lane-Claypon and 
Blanshard Stamp 


APPEARANCES : 
O'Kelly, for Pye-Smith & Pepler, Bath); EF. 
(Solicitor, Inland Revenue). 

[1 W.L.R. 905 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] 
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CONTRACT: REPUDIATION: SPECIFIC 
PERFORMANCE: EDITOR’S ALTERATION 
OF PLAINTIFF’S ARTICLE 
Joseph v. National Magazine Co., Ltd. 
Harman, J. Oth July, 1958 

\ction. 

The plaintiff, who was an expert on jade, entered into a 
contract with the defendants whereby an article on jade to be 
written by him and to appear under his name was to be printed 
by the defendants in their magazine. On receipt of the plaintiff's 
article the editor of the defendants’ magazine sent it for revision 
to a free-lance journalist who changed the title and conclusion 
and made considerable stylistic alterations and certain alterations 
of fact. The plaintiff refused to allow the article as revised to 
appear under his name and was unwilling to agree with the 
defendants’ intention to print it with or without his name. 
Following completion of his original article the plaintiff had 
submitted certain alterations which he wanted made. He brought 
an action for specific performance of the contract and damages for 
breach of contract. 

HARMAN, J., said that the plaintiff was amply justified in 
refusing to allow to be published under his name and as his work 
the article as revised. There was no justification for the contention 
that an editor might alter the matter and the manner of a signed 
article in this way. Therefore, the plaintiff did not repudiate 
the contract. As to the claim for specific performance, there 
never was a specific article which the defendants agreed to 
publish. The exact terms of the article were never agreed on 
between the parties, and the court would be called on to supervise 
the editing of the article by any necessary curtailment or correction 
of mistakes or possibly grammatical changes which an editor 
might legitimately make. Therefore, this was not an agreement 
of which specific performance could be ordered by the court. 
There remained the question of damages. The defendants 
argued that, publicity being all that the plaintiff sought, he could 
have had all the publicity he wanted if he had agreed to the 
revised article going out under his name, and therefore nominal 
damages only could be awarded. His lordship did not accept 
that. The plaintiff's object was to enhance his own reputation 
as an expert in jade, and that he was entitled to do within 
reasonable limits in his own way. Judgment for the plaintiff 
for £200. 

APPEARANCES: F. i. Skone James (Drury, Hopgood & Co.) ; 
R. W. Goff, Q.C., and G. M. Parbury (Frederick Wills & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 366 


Queen’s Bench Division 

WHETHER HUSBAND ENTITLED TO 
EARNINGS WHILE WIFE IN 
HOSPITAL 
McNeill and Another v. Johnstone 
27th June, 1958 


DAMAGES : 
RECOVER LOSS OF 


Devlin, J. 

Action. 

On 30th May, 1957, a husband and wife sustained injuries in 
a motor accident caused by the negligence of the defendant. The 
husband was slightly injured, but the wife’s injuries were serious 
and necessitated a month’s hospital treatment. The husband 
was in the United States Air Force and the wife was treated at a 
United States Air Force hospital at Swindon. That hospital was 
some 160 miles from where the husband had his home, but the 
wife received free medical treatment there and the hospital 
charges were lower than the cost of comparable treatment, had 
it been paid for, would have been elsewhere. The husband took 
one month’s unpaid leave while his wife was in hospital so that 
he might visit her and be with her while she was in hospital. 
The husband brought an action for damages in which he claimed, 
inter alia, to be entitled to recover as special damages his loss of 
earnings during that month. 

DeEvLin, J., in the course of his judgment said that the only 
ground upon which the husband’s claim for loss of earnings 
could be recoverable was on the basis that it was recoverable 
as damages for loss of consortium, taking consortium in the 
widest sense of the companionship of a wife. The claim would 
have to be put in this way: had the wife been treated near home 
no objection could have been taken had the husband sent in a 
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bill for such treatment and it could not have been said that 
she should have been treated at Swindon and left alone there, 


for had that been done the husband would have had a 


claim for loss of consortium during the time that she was 
there. If he would have had a claim for that loss of consortium 
and could say that in order to preserve his consortium 


he gave up his earnings he must be entitled to recover the 
earnings as an alternative. That was what his lordship was 
seeking to say in the passage in Behrens v. Bertram Mills Circus, 
Ltd. (1957) 2 Q.B. 1, 29, quoted by Diplock, J., in Kirkham vy. 
Boughey (1957) 3 W.L.R. 626, which in turn had been cited in the 
present case. There was nothing in Kirkham v. Boughey which 
was inconsistent with that because that case was expressly decided 
on the basis that the claim for damages was not based on loss of 
consortium ; on that basis his lordship would have reached the 
same conclusion as Diplock, J., reached on the facts of Kirkham 
v. Boughey. His lordship, however, doubted whether, in the 
circumstances, the loss of companionship of the wife would 
have amounted to loss of consortium, but, as counsel had invited 
him to take a broad view of the whole claim, that was not a 
question which he had to decide. His lordship then considered 
the claims for special damage in detail and gave judgment for the 
husband. 

\PPEARANCES : Marven Everett, O.C., and R. G. Dow (Kingsford 
Dorman & Co., for Girling, Wilson & Harvie, Margate) ; Ronald 
Hopkins (Carpenters). 


{Reported by Miss J. F. Lams, Barrister-at-Law) [1 W.L.R. 888 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUDICIAL SEPARATION: 
ALIMONY PENDENTE LITE: APPEAL PENDING BY 
WIFE AGAINST HER OWN DECREE 
Schlesinger v. Schlesinger 
Sachs, J. 17th July, 1958 
Summons adjourned into court for judgment on an appeal 

from the registrar relating to ancillary relief. 

In December, 1953, the wife filed her petition for judicial 
separation on the grounds of her husband’s adultery and cruelty. 
\ supplemental petition alleged further adultery. On 12th May, 
1958, Davies, J., granted a decree of judicial separation to the 
wife on the grounds of her husband’s adultery with one woman 
named in the decree and two other women. On 13th May, 19538, 
the wife, by her solicitors then on the record, issued a notice of 
application for an order for permanent alimony for herself and 
for the two children of the marriage. On 2nd June, 1958, the 
wife caused herself to be placed on the record as appearing in 
person. On the same day she sought an appointment with the 
registrar for dealing with the question of alimony, which was 
arranged for 16th’ June, 1958. On 16th June, 1958, she also 
gave notice of appeal to the Court of Appeal in relation to the 
decree which she had herself obtained. The effect of that notice 
was to ask that her decree should be set aside, that there should 
then be a rehearing of the suit and that a decree of an identical 
nature be granted upon further and additional grounds. On the 
same day she appeared before Mr. Registrar Kinsley and asked 
him to deal with the matter as on an application for alimony 
pendente lite. Her reason for so doing was that she was anxious 
lest her appeal should be prejudiced by any appearance on het 
part of seeking to take advantage of the decree of 12th May, 1958, 
against which she was appealing. After hearing the wife in 
person and the husband by his solicitor, the registrar came to the 
conclusion that the wife could no longer be heard to ask for 
alimony pendente lite and that the husband should, as he had 
requested, have a reasonable opportunity to file an affidavit in 
relation to the claim for permanent alimony. 

Sacus, J., said that it had been submitted on behalf of the 
husband that no claim for alimony pending suit could now be 
pursued because the wife had obtained a final decree of judicial 
separation and that the position was governed by M v. M 1928 
P. 123. As against this the wife in person argued that that 
decision did not apply because in the present case there was an 
appeal pending, whilst in M v. M that was not the position. 
His lordship said that in that case Lord Merrivale, P., in holding 
that there could be no alimony pendente lite after the decree ol 
judicial separation, had had no need to consider authorities such 
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as Dunn v. Dunn (1888), 13 P.D. 91, on the question which arose 
when an appeal is pending. As Mrs. Schlesinger had pointed out, 
there was no appeal pending and none apparently contemplated. 
His lordship referred to the Matrimonial Causes Act, 1950, 
ss. 19 (1), 20 (1) and 22 (1), which give the court specific statutory 
powers to make orders for alimony pendente lite on petitions for 
divorce, nullity of marriage, judicial separation and restitution 
of conjugal rights respectively. Neither they nor the Matri- 
monial Causes Rules, 1957, however, dealt with the question of the 
periods during which interim orders might run. It was, accord- 
ingly, proper for the court to look for guidance to the practice 
and procedure of the ecclesiastical courts before 1857 and the 
practice and procedure as followed up to 1950 under provisions 
such as those of s. 190 (3) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, in relation to alimony pendente Lite. 
There was clearly a lis pendens between the wife and her husband 
in the Court of Appeal. Was the /is the same as had resulted in 
the decree granted by Davies, J., or on the contrary was it 
technically a fresh and independent one, the original lis being 
treated as terminated by such order of the court of first instance 
as would be final if there was no appeal? As long ago as 1810, 
Sir John Nicholl in Loveden v. Loveden (1 Phill. 208) had dealt 
with the question of alimony where an appeal by the wife had 
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been declared on the very day after sentence of separation, and 
had held that the declaration suspended the sentence and 
ordered payment of alimony. His lordship referred also to 
Jones v. Jones (1872), 2 P. & D. 333, Bevis v. Bevis {1935 
P. 22 and Cavendish-Bentinck v. Cavendish-Bentinck 1949 
P. 203, and said that on those authorities it was shown that 
a notice of appeal “ revived” the original lis, and that it was 
the same /is which then continued albeit in an appellate court 
It followed that it did not matter which party gave the notice ot! 
appeal, and that despite the fact that in the present cause the wife 
was by her appeal seeking to set aside the decree she had herself 
obtained, the /is now before the Court of Appeal was no different 
from that pursued in the court of first instance. He accordingly 
accepted the submission of Mrs. Schlesinger that the decision 
in M v. M, the effect of which was accurately stated in Latey on 
Divorce, 14th ed., at p. 233, in the words “after a decree of 
judicial separation, when there is no suit pending, the court cannot 
make an order for alimony pending suit ’’ did not apply to thi 
present case, and she was entitled to pursue her claim for alimony 
pendente lite before a registrar. Appeal allowed. 
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NOTES 


Miscellaneous 
DEVELOPMENT PLAN 


THe LANCASHIRE CouNtTy CoUNCIL JDJIEVELOPMENT PLAN, 1951 


Proposals for alterations or additions to the above development 
plan were on 25th June, 1958, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Municipal Boroughs of Leigh and Ashton-under- 
Lyne respectively. Certified copies of the proposals as submitted 
have been deposited for public inspection at the County Hall, 
Preston, and at the respective offices of the Town Clerks of Leigh 
and Ashton-under-Lyne. The copies of the proposals so deposited 
together with copies of relevant extracts of the plan are available 
for inspection free of charge by all persons interested at the places 
mentioned between the hours of 9 a.m. and 5 p.m. Mondays to 
lridays inclusive and 9 a.m. and 12 noon on Saturdays. Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, $.W.1, before 15th Septem- 
ber, 1958, and any such objection or representation should state 
the grounds on which it is made. Persons making an objection 
or representation may register their names and addresses with 
the Clerk of the County Council, County Hall, Preston, and will 
then be entitled to receive notice of any amendment of the plan 
made as a result of the proposals. 


Wills and Bequests 


Beattie, solicitor, of Bray, Berkshire, left £30,387 


OBITUARY 
BURNAND 


solicitor, of 
1900. 


Mr. I. B. 


Brassey Burnand, 
He was admitted in 


Mr. Ivor Hove, died recently, 


aged So. 


\NE 


of Southwell, 


Me. J. KL 


Mr. John Wirkland Lane, 
aged 71. He was admitted in 


solic itor, 
1910, 


died recently, 


SHEPHERD 


solicitor, of 
1928. 


Ma i. &-. 


Mr. Leonard rank Shepherd, 
25th July. He was admitted in 


Halifax, died on 


Mr. G. SIMPSON 
Mr. George Thornton Simpson, solicitor, of Nottingham, died 
on 21st July, aged 82. He was admitted in 1901. 
Mr. W. E. WILLIAMS 


Williams, solicitor, of Wrexham, 
was admitted in 1915, 


Mr. William Emyr died on 


11th July, aged 69. He 


SOCIETIES 


Phe annual gencral meeting of the HAMPSHIRE INCORPORATED 
Law Society was held in Southampton on Ist July, when the 
following officers were elected: President —Mr. A. N. MackKean 
(Southampton) ; Vice-President— Mr. G. A. MacDonald 
(Portsmouth); Hon. Secretary and Treasurer--Mr. C. G. A. 
Paris (Southampton); Assistant Hon. Secretary—Mr. L. F. 
Paris (Southampton). 

The following were re-elected to serve on the Committee: 
Mr. J. G. F. Winter (Portsmouth), Mr. C. McCarraher 
(Southampton) and Mr. A. D. E. Daunt (Southampton). 

Two vacancies on the Committee were filled by the election of 
Mr. T. BL. Birkett (Portsmouth) and Mr. Francis L. Cox 
(Portsmouth). 

The Annual Dinner of the Society was held in the Polygon 
Hotel, Southampton, on Friday, 11th July, when some 130 
members and guests attended. The guests included the President 
of The Law Society, the Recorders of Southampton and Andover, 
and the Presidents of the Dorset and Bournemouth Law 
Societies. 
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NEWS 


PRACTICE DIRECTION 


INCURABLE UNSOUNDNESS 
GUARDIAN 

Oth August, 1958. 

The extension by the Divorce (Insanity and Desertion) Act, 
1958, of the definition of care and treatment for the purposes of 
s. 1 of the Matrimonial Causes Act, 1950, has created a class of 
case in which a petition for divorce can be founded on incurable 
unsoundness of mind but the Official Solicitor is not automatically 
the guardian of the Respondent under Matrimonial Causes Rules, 
1957, r. 66 (8). 

In such cases an application under r. 66 (9) for the appointment 
of the Official Solicitor as guardian may on his written consent be 
made ex parte to the registrar for the day. 


PETITIONS FOR DIVORCE 
OF MIND—APPOINTMENT OF 


B. Lone, 
Senior Registrar, 
Principal Probate Registry. 
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